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No. 1444.

United States

Circuit Court of Bppeais
FOR THE NIInTH CIRCUIT

In the Matter of the Estate of

CLARENCE GRAINGER,
Bankrupt.

The Ocean Park Bank, a cor-

poration,
Petitioner

.

PETITION rOR REKEARING.

The Los Angeles Trust company, trustee, respondent

herein, respectfully petitions the court that a rehearing

be granted in the above entitled matter for the follow-

ing reasons:

Respondent wishes to address the petition first to that

portion of the decision which holds that the chattel mort-

gage here in question is valid as against the general

creditors of the bankrupt and consequently that the trus-

tee in bankruptcy has no right to avoid the lien of said
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mortgage. Respondent in its brief in this matter has

contended that Sec. 3440 of the Civil Code of the state

of California applied to mortgages which were given

upon personal property not enumerated under Sec. 2955

of the Civil Code. In the opinion rendered by this Cir-

cuit Court of Appeals no mention is made of this section

and we presume that it was the opinion of the court that

this section did not apply.

Respondent wishes to urge in this petition that under

the law of the state of California, Sec. 3440 does apply

to mortgages made upon property not enumerated in

Sec. 2955, and we believe that the law is well established

as to what the effect will be upon the mortgage in con-

troversy if that section does apply.

In this connection respondent wishes to refer the court

to the late decision rendered since this case was submit-

ted, by United States District Judge Quarles. for the

eastern district of Wisconsin, in the case of Standard

Telephone and Electric Co., Vol. 157, Fed. R. p. 106,

advance sheets. This case deals with a mortgage given

in Wisconsin in connection with the statutes of W^iscon-

sin, which are ver}^ similar to those of the state of Cali-

fornia Respondent respectfully refers the court to the

cases cited in said opinion, and particularly to the case

of Russell V. St. Mark, 180 N. Y. '};j'j \ citing the case of

Karst V. Gane, 136 N. Y. 316, 323. In re Antigo Screen

Co., 123 Fed. R. 249; 59 C. C. A. 248; Security Ware-

house Co. V. Hand, 206 U. S. 415.

This case and also the cases of In re Doran, 148 Fed.

R. 327, and In re Ducker, 134 Fed. R. p. 43, indicate

the proper construction to be placed upon the case of



York Manufacturing Co. v. Cassell, 201 U. S. 344, in

determining the rights of the trustee in bankruptcy rep-

resenting general creditors to avoid the mortgage if Sec.

3440 of the Civil Code of California applies to the mort-

gage in question.

In support of the contention that Sec. 3440 does apply-

to the mortgage involved in this case, respondent refers

the court to a note contained under Sec. 2973 Civil Code

of California, 1906, edited by R. M. Sims, whxh states

as follows

:

''This section merely declares the law already ex-

isting upon the subject, and it is deemed proper to

have the same expressed in the code." Code com-

missioner's note.

Also, to the fact that Sec. 2973 was enacted bv the

Code Commission in 1901 and by the legislature in the

year 1905.

As this section merely declares the law already exist-

ing upon the subject, the decisions rendered by the su-

preme court of the state of California prior to the enact-

ment of that section are applicable to the present case.

There is no decision in the state of California which

respondent has been able to find construing Sec. 2973

of the Civil Code, except the incidental mention of this

section in the case of Bishop v. McKillican, 124 Cal. 321.
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The Relation of Section 3440 C. C. to Mortgages

in the State of California.

Respondent quotes from the following cases in the

state of California which show that Sec. 3440 C. C. does

apply to mortgages made upon personal property not

enumerated in Sec. 2955 C. C.

:

"Appellant contends that plaintiff's mortgage

was void and conferred no right to the possession of

the property, or to a lien thereon, because taken

upon property not authorized to be mortgaged, cit-

ing section 2955 of the Civil Code.

It is conceded that a valid statutory mortgage

couid not be made upon the hops after they ceased

to be a growing crop ; but what is frequently called

'a common law chattel mortgage' may be taken upon

any species of personal property, if it is accom-

panied by a delivery of the property to the mort-

gagee, and followed by such actual and continued

change of possession as is required by section 3440

of the Civil Code; the difference being that, as to

the property enumerated in section 2955 of the

Civil Code, the due execution, acknowledgment, and

recording of the chattel mortgage dispenses with a

change of possession, and permits the property to

remain in the hands of the mortgagor. The expres-

sion 'common law mortgage' is not a happy one, and

under the code is inaccurate. At common law a

chattel mortgage amounted in effect to a conditional

sale. By it the legal title to the goods passed to the

mortgagee, subject to be divested upon performance

of the condition. (See note to Lucketts v. Town-
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send, 49 Am. Dec. 731, and cases there cited.) The

Civil Code, section 2920, defines a mortgage to be a

contract by which specific property is hypothecated

for the performance of an act, 'without the neces-

sity of a change of possession,' and cannot be prop-

erly applied to a security dependent upon possession

by the creditor, which the code denominates a

pledge.

Section 2924, of the Civil Code, is as follows:

'Every transfer of an interest in property, other

than in trust, made only as a security for the per-

formance of another act, is to be deemed a mort-

gage except where in the case of personal property

it is accompanied by an actual change of possession,

in which case it is deemed a pledge.'
"

''It has been repeatedly held that a sale of per-

sonal property, not accompanied by an immediate

delivery and an actual and continued change of pos-

session, is fraudulent and void as to any creditor

who was such during any of the time the property

remained in the seller's possession, and that such

property may be seized by such creditor in the hands

of the buyer in the same manner as though there

had been no attempted transfer by the debtor.

(Watson V. Rodgers, 53 Cal. 401 ; Edwards v. So-

noma Valley Bank, 59 Cal. 148.) This construction

of said section is equally applicable to chattel mort-

gages, other than those authorized by statute, and

the same rule must apply in determining what is an

immediate deliverv and actual and continued change
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of possession, viz., that these questions must be de-

termined upon the facts of each particular case.

(Claudius v. Aguirre, 89 Cal. 503 ; Byrnes v. Moore,

93 Cal. 394.)"

Rohrbough v. Johnson, 107 Cal. 148.

"McFarland, J., dissenting.—I dissent. The

mortgage of the sheep was fraudulent and void ex-

cept as between the parties thereto under section

3^40 of the Civil Code, because it Svas not accom-

panied by an immediate delivery, and followed by an

actual and continued change of possession.' Sec-

tions 2955 to 2972 apply only to mortgages of the

kinds of personal property therein enumerated, and

of which, as therein expressly provided, construct-

ive notice may be given by recordation. A mort-

gage of any other kind of personal property is

simply the 'lien' mentioned in sect'on 3440, and

comes within the same category as the fraudulent

sale, or 'transfer of personal property,' declared in

that section to be void. Under the statute the re-

tention of the possession of the property by the ven-

dor or mortgagor is itself an inherent fraud; and

third persons should not be driven into a contest of

the issue of 'notice'."

Bank of Ukiah v. Gibson, 109 Cal. 201.

The main opinion in this case does not conflict with

Judge McFarland's dissenting opinion on the principles

here involved, but is based upon another principle of law,

and by implication admits that the law as stated by Judge



McFarland is correct, but that it is not applicable to

that case.

The case of Ruggles v. Cannedy, 127 Cal. 290, deals

with a mortgage upon property which was enumerated

in Sec. 2955, and the court therein discusses the early

statutes of the state in relation to mortgages:

*'In the early jurisprudence of the state, the law

touching sales and mortgages of personal property

was found in one and the same 'act concerning

fraudulent conveyances and contracts.' (Stats.

1850, p. 266.)

"By section 15 of that act it was provided: 'Every

sale made by a vendor of goods and chattels in his

possession or under his control, and every assign-

ment of goods and chattels, unless the same be ac-

companied by an immediate delivery and be followed

by an actual and continued change in possession of

things sold or assigned, shall be conclusive evidence

of fraud as against the creditors of the vendor, or

the creditors of the person making such assignment,

or subsequent purchasers in good faith.'

"In section 17 it was declared: 'No mortgage of

personal property hereafter shall be valid against

any other persons than the parties thereto, unless

possession of the mortgaged property be delivered

to and retained by the mortgagee.'

"Recordation at that time was unknown. Deliv-

ery and possession of the mortgaged chattel was re-

quired." * * *
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On page 296 of said decision the court states as fol-

lows :

"Thus in the case of articles of personal property

enumerated in Sec. 2955, recordation became a sub-

stitute for delivery and change of possession, the

recording of the mortgage is, therefore, made by

the code the equivalent of an immediate delivery

and continued change of possession, citing Berson

v. Nunan, 63 Cal. 550; Martin v. Thompson, 63

Cal. 3, * * *

"With this for the unquestioned policy of the law,

how can it successfully be urged that in interpreta-

tion which fosters and encourages the very evil

which the law was designed to check can be the true

one ? A mortgage without immediate delivery would

create a secret lien, admittedly void against cred-

itors. Is a mortgage without immediate recorda-

tion any less a secret lien, or any less an evil to be

avoided? Prior to the amendment to section 2955

of the Civil Code, adopted in 1895, as counsel well

instance, if a person had desired to borrow money

upon his farming implements he would have been

compelled to transfer possession immediately under

section 3440 of the Civil Code. By the amendment

these implements are placed in the list of those upon

which statutory chattel mortgages may be given.

Therefore, he may now make such a mortgage upon

them without delivery. Did the legislature intend

to accommodate the farmer by enabling him to re-

tain possession and use of his property, while at the
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same time protecting the public by recordation?'

* * *

"Section 3440 excepts a 'mortgage when allowed

by law' from the requirement of immediate delivery,

because, and only because, the recordation takes the

place of delivery. It certainly cannot be said that

it was the design of the legislature to exclude the

articles of personal property affected by such mort-

gages from the operations of the laws forbidding se-

cret liens. * * *

"To this the answer is that such is not the law

of this state. In terms, this rule is limited to those

cases where immediate recordation is not required

by law, and in our state, as has been discussed, as

well as in other states under similar and well nigh

identical statutes, as will be shown, immediate rec-

ordation is exacted. Again, as we have seen, a

perfect analogy exists in our law between the case

of sales and the case of mortgages of personal prop-

erty. In both, immediate delivery, or its equivalent

—immediate recordation—must take place. In each

the result of a failure in this particular is to render

the contract absolutely void as to creditors. In

Watson V. Rodgers, 53 Cal. 402, it is held that a

sale of personal property unaccompanied by an im-

mediate delivery is void as to creditors, notwith-

standing the delivery was effected before the cred-

itors acquired a lien by attachment levy. In Chen-

ery v. Palmer, supra, it is decided that, whether the

contract is a sale or a mortgage, in either event, not

being followed by immediate delivery, it was void as
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to creditors, though dehvery was made before levy.

In other words, two distinct propositions have thus

been decided: i. That neither in the case of a sale

nor of a mortgage would a delayed delivery validate

the contract against creditors; and 2, That it was

not necessary that these creditors should have ac-

quired rights by judgment or attachment before de-

livery of the chattel sold or mortgaged to warrant

their setting aside the transfer. Our recordation

laws, admittedly being but a substitute for such im-

mediate delivery, certainly have not changed the

principles here announced, and should not be said

to have changed the rule which elsewhere finds

abundant support.

'Tt is recognized that the authorities are in con-

flict upon this proposition, and that in some states

it is held that a creditor must have acquired a lien

before recordation of the mortgage, else it is valid

against him. Such we have said is not the rule in

this state. It is not the rule in Oregon, whose law

provides : *A mortgage of personal property is void

as against creditors of the mortgagor =k * *

unless it is recorded in the same manner as required

by law in conveyances of real property.' (Or. Gen.

Stats, sec. 1648; Willamette Casket Co. v. Cross,

etc., 12 Wash. 190.) The same may be said of

Wisconsin, whose statute is as follows: 'No mort-

gage of personal property shall be valid as against

third persons unless the property be delivered to and
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retained by the mortgagee, or unless the mortgage

or a copy thereof be filed.'
"

Ruggles V. Cannedy, 127 Cal. 2Q0.

The case of Perkins v. Maier & Zobelein Brewery, 133

Cal. 496, is not in conflict with any of the cases men-

tioned above. There is nothing in that case adjudicating

that Sec. 3440 does not apply to mortgages given

upon personal property not enumerated in Sec.

2955. The basis of that decision is that the assignee in

insolvency did not have authority under the insolvency

act to attack the preference which was given more than

one month before the filing of the petition, and the court

holds that where the mortgagee takes possession of the

property, his rights revert to the date of making the

mortgage. It cannot be assumed that the court intended

to overrule their prior decisions which are herein cited,

without even mentioning them. The judges who joined

in the decision in Perkins v. Maier & Zobelein, to-wit.

Justices Garrout, Van Dyke and Harrison, were the

same judges who joined in the dissenting opinion in the

case of Ruggles v. Cannedy, 127 Cal. 306.

The cases cited on page 498 of Perkins v. Maier & Zo-

belein all relate to the question of actual notice. They hold

that where a person takes property with actual notice

of a mortgage which would otherwise be void, that the

mortgage will be good. These are the decisions in all

probability which occasioned the enactment of Sec. 2973

of the Civil Code, wherein it is stated:

"Mortgages of personal property other than that

mentioned in Sec. 2955, and mortgages not made in
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conformity with the provisions of this article, are

nevertheless valid between the parties, their heirs,

legatees, and personal representatives and persons

who before parting with valne, have actual notice

thereof."

And explains the note of the commissioners to such

section, which is as follows

:

"This section merely declares the law already ex-

isting upon the subject. It is deemed proper to

have the same expressed in the code."

The Creditors Did Not Have Actual Notice of the
Mortgage Before Parting With Value.

It is not contended in this case that any of the cred-

itors had actual notice of this mortgage, before parting

with value. This is a petition by the Ocean Park bank,

asking that the money derived from the sale of the goods

be turned over to it on its mortgage indebtedness. The

burden is upon them to show, if such was the fact, that

any of the creditors herein had actual notice of their

mortgage. There is nothing in the record showing that

the creditors, or any of them, had actual notice of the

mortgage, and the mortgage involved in this case was

given withm four months of the filing of the petition in

bankruptcy. [Tr. p. 26.]

As stated in the case of Ruggles v. Cannedy, supra,

in the early jurisprudence of this state there was no such

thing as a valid mortgage of personal property without

a change of possession of the property. Recordation at

that time was unknown. Subsequently, section 2955 was

enacted, permitting the mortgaging of certain personal
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property therein enumerated without change of posses-

sion, consisting of a few articles. The legislature has

from time to time added to said section certain species of

personal property which may be mortgaged in accord-

ance with that section, the law at all times being that a

mortgage of personal property not enumerated in that

section could only be made by a change of possession.

Subsequently, the legislature enacted section 2973, which

may be construed to permit the mortgaging of property

other than that enumerated under section 20^5;, without

a change of possession, but this section does not make

such mortgages good for all purposes and against all

persons. It is only p^ood in a restricted sense, if at all.

As stated in that section, such a mortgage is valid be-

tween the parties, their heirs, legatees, and personal rep-

resentatives, and persons who before parting with value

have actual notice thereof.

The trustee in bankruptcy and the creditors do not

come within any of these designations. They are not the

parties, nor their heirs, nor legatees, nor personal repre-

sentatives, and there is nothing in the record to show

that the creditors, or any of them, had any actual notice

before parting with value. In the absence of such showing

it will be presumed that the decision of the lower court

was correct. In order that a party may secure the ben-

efit of an exception in a statute, he must show that he

comes within the exception.

The court has ex industria in the case recited the

facts such as, the "mortgage was in due form"; that it

was "accompanied by affidavits"; that it was recorded

on a certain day in a certain book of chattel mortgages.
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Bnt there is still another vital condition prescribed by

the statute to the validity of mortgages made upon prop-

erty not enumerated in Sec. 2955. It is that such mort-

gages are only valid as to "persons who before parting

with value have actual notice thereof." This is as much

a statutory ingredient as the affidavit, the acknowledg-

ment, and the recordation. This essential requisite to

validity is not mentioned in the record and doubtless on

that account omitted from the facts recited in the opinion.

An examination and comparison of sections 2957 and

2973 must show opposite results as to the burden of

proof. In section 2957 the language is:

A mortgage of personal property is void as against

creditors of the mortgagor, etc., unless, ist. It is accom-

panied by the affidavit, etc. ; 2nd, It is acknowledged,

etc., and recorded. Here the burden is upon the creditor

who would attack the mortgage to allege and prove the

subject of invalidity. The mortgage continues valid un-

til shown to be void. On the other hand, the language

of section 2973 concerning mortgages on property not

enumerated in section 2955, is

:

iMortgages of personal property other than that men-

tioned in 2955 * * * are nevertheless valid between

the parties, etc., and persons who before parting with

value have actual notice thereof. Here the burden is

upon the mortgagee who would come into the bank-

ruptcy court and set up his mortgage to allege and prove

the essential elements of validity. One of those elements

is that the creditors parted with value after having

actual notice of the mortgage. Thus it is seen that

owing to the opposite wording of the two sections which
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relate, one to property enumerated in section 2955, the

other to property other than that so enumerated, :n the

one case, the mortgage is deemed vaHd until successfully

assailed; in the other, the mortgage must be deemed in-

valid until successfully sustained. In the case at bar,

the mortgagee, who was the petitioner below, the actor

propounding or averring the mortgage lien and thus

initiating the proceedings concerning the mortgage, was

bound to aver and prove the essential condition that the

creditors had actual notice. This he did not do. The

record does not supply the omission. The opinion of the

court as to that essential condition is silent. Hence we

say, it has not been made to appear, that the mortgage in

controversy is valid.

A consideration of the foregoing point will further

show how the court is in error in assuming that there is

involved in this case the right or lack of right in the

creditors to attack the mortgage. This honorable court

cites York Manufacturing Co. v. Cassell as authority for

the position that the mortgage is valid as to general

creditors of the bankrupt. The case at bar is not one

where the creditors or the trustee are attacking the mort-

gage by showing points of invalidity. It is rather a case

where the petitioning mortgagee is himself the aggres-

sive party. He enters the bankruptcy court with a de-

mand that his mortgage be declared valid as against the

general creditors. He is the moving party, not the cred-

itors nor the trustee. He is in the same position as a

plaintiff in an action to quiet title, namely, the burden

is on him to show a perfect title. His mortgage, being

upon property not enumerated in section 2955, must be
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snpported not only by the due form, the affidavit, the

acknowledgment, and the recordation, but, in primis, by

allegation and evidence that the creditors had actual no-

tice. Only by so doing can he, under section 2973, be

adjudged to have a valid mortgage. Accordingly, it is

not a case of the creditors or the trustee attacking a

mortgage on which the mortgagee is passively relying,

but it is a case of a mortgagee attacking the bankruptcy

court in an effort to have his lien invested with validity.

At the time of the adjudication, the property, not being

of the class enumerated in section 2955, passed along

with all other personal property unaffected with incum-

brances into the possession of the trustee. The trustee

needed no process of seizure other than the adjudication.

He could therefore rest easy until a claimant came into

view asserting a mortgage lien. When such claimant

appears it clearly devolves on him to show validity, not

on the trustee or the creditors to show nullity. Here is

where there is an utter lack of application of the reported

decisions which hold that general creditors cannot

through the trustee attack a presumably valid mortgage.

This case is, to repeat, one where a raid is made on the

general assets in bankruptcy by one claiming to be a

mortgage creditor of assets not specified by law as ordi-

narily mortgageable. In this and all such cases, the

proposition should receive sanction that general creditors

through the trustee may require a showing of all the

essential elements of a valid mortgage.
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The rule that only lien creditors can attack a

mortgage is simply one of procedure and does

not effect the right of the trustee.

If the presentation above made fails to meet the ac-

ceptance of this court, then respondent contends that

the case is squarely within the doctrine laid down by

the United States Circuit Court of Appeals, Second Cir-

cuit (Southern District) of New York, in the case en-

titled, *'In the Matter of Gerstman and Bondman," 19

Am. Bankruptcy Rep. p. 145, decided November, 1907,

which deals with the right of a trustee in bankruptcy to

attack a mortgage made under the laws of the state of

New York, in the creation of which mortgage there was

no actual fraud, and where the chattel mortgage was not

filed of record. The statutes of New York are very sim-

ilar to those of California. The court says

:

"Regarding the mortgage as void though not sub-

ject to attack because there were no judgments

against the bankrupts at the time of the adjudica-

tion, the question is, whether the trustee is in a posi-

tion to attack it. We think he is."

The decision then quotes from paragraph 67a and

paragraph 70a of the bankruptcy act, and states :

"These provisions of the bankruptcy act, in our

judgment, fully authorize the trustee on behalf of

the creditors to attack the chattel mortgage, and

having successfully done so, the petitions are dis-

' missed and the orders of the District Court are af-

firmed with costs."



—20—

This decision cites the case of Skilton v. Codington,

185 N. Y. Rep., p. 80, which decision was rendered by

the Court of Appeals of the state of New York subse-

quent to the decision of York Manufacturing Co. v. Cas-

sell, and it contains a discussion of the mortgage stat-

utes of the state of New York and the rights of a trustee

in bankruptcy in that state in view of the York Manu-

facturing Co. case. And the court holds (Syllabus)

:

"A chattel mortgage unfiled for a term of five

years is void as against creditors of the mortgagor

whose claims accrued prior to such filing, and al-

though creditors cannot under the general rule at-

tack it until after the recovery of the judgment and

issue of an execution, this rule is simply one of

procedure and does not afTect the right, and there-

fore, where the recovery of a judgment is imprac-

ticable, it is not an indispensable requisite to enforc-

ing the rights of the creditors. Hence the trustee

in bankruptcy may, for the benefit of creditors, at-

tack such mortgage, though if a creditor seeks the

relief in his own name, it w^ould be necessary that

his claim be first put in judgment."

Skilton V. Codington, 185 New York Rep. 80-86,

and cases cited.

By an examination of the case of Lemon v. Wolf, 121

Cal. 272, which case is cited by this court, it will be

readily seen that the decision is based upon New York

cases which are cited in that decision and the question

of a right of a general creditor to attack a mortgage in

California is simply a question of procedure, the same
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as it is in the state of New York. The page where this

principle is enunciated and the New York cases are cited,

is page 275.

If section 3440 of the Civil Code does not apply to

mortgages of the kind here in controversy, it is solely

for the reason that section 2973 has made such mort-

gages valid as to certain persons, and it is incumbent

upon the petitioner to show that the trustee and the

creditors in this case come within the language of that

section. If they do not, then the mortgage is void as to

them.

Respondent respectfully refers the court to respond-

ent's brief herein for a further discussion of the law

upon this subject.

Respondent respectfully submits that, in the event the

court should be of the opinion that section 3440 does not

apply to mortgages of the kind in controversy, then un-

less the petitioner has shown that the creditors in this

case had actual notice of the mortgage before parting

with value, he has not brought himself within the pur-

view of section 2973 of the Civil Code.

The questions involved in this case are of great im-

portance in the administration of bankruptcy estates in

California. The question of the validity of such mort-

gages and the right of the general creditors to attack

them, arise almost daily in bankruptcy courts. In most

bankruptcy cases all of the creditors are general unse-

cured creditors who have sold merchandise to the bank-

rupt, usually on ninety days' credit, thus making the

life of the indebtedness less than four months. If a

mortgage upon property not enumerated in section 2955
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is good as against the trustee representing such cred-

itors, who themselves are precluded from instituting

legal actions, it will work a great hardship on the mer-

chants of this state. We therefore most respectfully pe-

tition the court that a rehearing be granted herein.

Respectfully submitted,

Shankland & Chandler,

Attorneys for Los Angeles Trust Co., Trustee, Re-

spondent.

Shankland & Chandler, counsel for the Los Angeles

Trust Co., respondent, hereby certify that in their judg-

ment the petition for rehearing is well founded, and that

it is not interposed for delay.

Shankland & Chandler,

Counsel for Los Angeles Trust Co., Trustee, Re-

spondent.


